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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r ev i ew of  an 

unpubl i shed or der  of  t he cour t  of  appeal s,  St at e v.  Denson,  No.  

2009AP694- CR,  unpubl i shed or der  ( Wi s.  Ct .  App.  Oct .  5,  2010) ,  

t hat  summar i l y af f i r med an or der  by t he Rock Count y Ci r cui t  

Cour t 1 denyi ng t he def endant ' s post convi ct i on mot i on f or  

acqui t t al  or ,  al t er nat i vel y,  a new t r i al .    

¶2 Af t er  a t r i al  i n whi ch t he def endant ,  Ri ckey R.  Denson 

( Denson) ,  t est i f i ed i n hi s own def ense,  a j ur y f ound Denson 

gui l t y of  f i r st - degr ee r eckl essl y endanger i ng saf et y i n 

                                                 
1 The Honor abl e Mi chael  R.  Fi t zpat r i ck pr esi ded.  



No.  2009AP694- CR   

 

2 
 

v i ol at i on of  Wi s.  St at .  § 941. 30( 1)  ( 2001- 02) , 2 as a l esser  

i ncl uded of f ense of  at t empt ed f i r st - degr ee i nt ent i onal  homi ci de;  

and f al se i mpr i sonment  i n v i ol at i on of  Wi s.  St at .  § 940. 30. 3  The 

j ur y acqui t t ed Denson of  t he r emai ni ng t wo char ges of  f i r st -

degr ee sexual  assaul t  of  a chi l d cont r ar y t o Wi s.  St at .  

§ 948. 02( 1) 4 and negl i gent  handl i ng of  a danger ous weapon 

cont r ar y t o Wi s.  St at .  § 941. 20( 1) ( a) . 5  The ci r cui t  cour t  

ent er ed j udgment  on t he j ur y ver di ct . 6 

¶3 Denson moved t he ci r cui t  cour t  f or  a j udgment  

acqui t t i ng hi m of  t he f i r st  t wo char ges or ,  al t er nat i vel y,  an 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2001- 02 ver si on unl ess ot her wi se i ndi cat ed.  

Wi sconsi n St at .  § 941. 30,  " Reckl essl y endanger i ng saf et y, "  
pr ovi des,  i n r el evant  par t :  " ( 1)  Fi r st - degr ee r eckl essl y 
endanger i ng saf et y.   Whoever  r eckl essl y endanger s anot her ' s 
saf et y under  c i r cumst ances whi ch show ut t er  di sr egar d f or  human 
l i f e i s gui l t y of  a Cl ass F f el ony. "  

3 Wi sconsi n St at .  § 940. 30,  " Fal se i mpr i sonment , "  pr ovi des:  
" Whoever  i nt ent i onal l y conf i nes or  r est r ai ns anot her  wi t hout  t he 
per son' s consent  and wi t h knowl edge t hat  he or  she has no l awf ul  
aut hor i t y t o do so i s gui l t y of  a Cl ass H f el ony. "  

4 Wi sconsi n St at .  § 948. 02,  " Sexual  assaul t  of  a chi l d, "  
pr ovi des,  i n r el evant  par t :  " ( 1)  Fi r st  degr ee sexual  assaul t .   
Whoever  has sexual  cont act  or  sexual  i nt er cour se wi t h a per son 
who has not  at t ai ned t he age of  13 year s i s gui l t y of  a Cl ass B 
f el ony. "  

5 Wi sconsi n St at .  § 941. 20,  " Endanger i ng saf et y by use of  
danger ous weapon, "  st at es,  i n r el evant  par t :  " ( 1)  Whoever  does 
any of  t he f ol l owi ng i s gui l t y  of  a Cl ass A mi sdemeanor :  ( a)  
Endanger s anot her ' s saf et y by t he negl i gent  oper at i on or  
handl i ng of  a danger ous weapon .  .  .  . "  

6 The Honor abl e Mi chael  J.  Byr on pr esi ded.  
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or der  gr ant i ng hi m a new t r i al  on t he gr ounds t hat  t he c i r cui t  

cour t  f ai l ed t o engage hi m i n an on- t he- r ecor d col l oquy 

r egar di ng hi s r i ght  not  t o t est i f y.   Rel y i ng on t hi s cour t ' s  

deci s i on i n St at e v.  Weed,  2003 WI  85,  263 Wi s.  2d 434,  666 

N. W. 2d 485,  Denson ar gued t hat  a cr i mi nal  def endant ' s 

const i t ut i onal  r i ght  not  t o t est i f y i s a f undament al  r i ght  t hat  

can be wai ved onl y by t he def endant  per sonal l y wi t h an on- t he-

r ecor d col l oquy.    

¶4 The ci r cui t  cour t  hel d an evi dent i ar y hear i ng at  whi ch 

bot h Denson and hi s t r i al  counsel  t est i f i ed.   The ci r cui t  cour t  

t hen deni ed Denson' s post convi ct i on mot i on,  concl udi ng t hat  

Denson knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s 

r i ght  not  t o t est i f y.  

¶5 Denson appeal ed,  and t he cour t  of  appeal s summar i l y 

af f i r med.  

¶6 We gr ant ed Denson' s pet i t i on f or  r evi ew and now 

af f i r m.  

¶7 Thi s case pr esent s t he f ol l owi ng i ssues f or  our  

r evi ew:  

( 1)  I s a cr i mi nal  def endant ' s const i t ut i onal  r i ght  not  t o 

t est i f y a f undament al  r i ght  t hat  can be wai ved onl y by 

t he def endant  per sonal l y wi t h an on- t he- r ecor d 

col l oquy? 

( 2)  Once a def endant  pr oper l y r ai ses i n a post convi ct i on 

mot i on t he i ssue of  an i nval i d wai ver  of  t he r i ght  not  

t o t est i f y,  what  i s an appr opr i at e r emedy t o ensur e 
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t hat  t he def endant  knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved hi s or  her  r i ght  not  t o t est i f y? 

( 3)  Di d Denson knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y 

wai ve hi s r i ght  not  t o t est i f y? 

¶8 A cr i mi nal  def endant ' s const i t ut i onal  r i ght  not  t o 

t est i f y i s a f undament al  r i ght  t hat  must  be wai ved knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y.   However ,  we concl ude t hat  

c i r cui t  cour t s ar e not  r equi r ed t o conduct  an on- t he- r ecor d 

col l oquy t o det er mi ne whet her  a def endant  i s knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y wai v i ng hi s or  her  r i ght  not  t o 

t est i f y.   Whi l e we r ecommend such a col l oquy as t he bet t er  

pr act i ce,  we decl i ne t o ext end t he mandat e pr onounced i n Weed.   

I n any case,  once a def endant  pr oper l y r ai ses i n a 

post convi ct i on mot i on t he i ssue of  an i nval i d wai ver  of  t he 

r i ght  not  t o t est i f y,  an evi dent i ar y hear i ng i s an appr opr i at e 

r emedy t o ensur e t hat  t he def endant  knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved hi s or  her  r i ght  not  t o t est i f y.  

¶9 I n t hi s case,  t he c i r cui t  cour t  conduct ed an 

evi dent i ar y hear i ng and pr oper l y concl uded t hat  Denson 

knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s r i ght  not  

t o t est i f y.  

I .  FACTUAL BACKGROUND 

¶10 We der i ve t hese f act s f r om t he t est i mony pr esent ed at  

t r i al .   To t he ext ent  t hat  t he f act s ar e di sput ed,  we so 

i ndi cat e.  

¶11 Up unt i l  August  2002,  Denson had a s i x- year  on agai n,  

of f  agai n r omant i c r el at i onshi p wi t h Tal i sa Ti chenor  ( Ti chenor ) .   
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For  t he l ast  year  of  t hei r  r el at i onshi p,  t he coupl e r esi ded 

t oget her  i n a house i n Bel oi t ,  Wi sconsi n.  

¶12 On August  6,  2002,  at  ar ound 6: 00 p. m. ,  Ti chenor  

r et ur ned home f r om wor k.   As t he st or e manager  of  Ar by' s 

r est aur ant  i n Janesvi l l e,  i t  was Ti chenor ' s r esponsi bi l i t y  t o 

br i ng t he r est aur ant ' s dai l y deposi t  t o t he bank.   That  eveni ng,  

Ti chenor  di d not  br i ng t he deposi t  t o t he bank and i nst ead dr ove 

di r ect l y home t o br i ng di nner  t o her  11- year - ol d daught er ,  

A. K. T.   A. K. T.  and Ti chenor ' s son t hen spent  t he ni ght  at  t hei r  

r espect i ve f r i ends'  houses.  

¶13 Af t er  di nner ,  Denson and Ti chenor  st ar t ed ar gui ng over  

t he coupl e' s f i nances.   Accor di ng t o Denson,  t he ar gument  began 

because he was angr y at  Ti chenor  f or  payi ng f or  di nner  wi t h 

money out  of  t he Ar by' s deposi t .   Ti chenor ,  on t he ot her  hand,  

t est i f i ed t hat  Denson was angr y because Ti chenor  r ef used t o l ook 

f or  her  car  t i t l e.   They cont i nued t o ar gue unt i l  t hey 

event ual l y f el l  asl eep on t he f ut on i n t he l i v i ng r oom.  

¶14 Denson and Ti chenor  awoke ar ound 4: 00 a. m.  and r esumed 

t hei r  ar gument .   At  t hi s poi nt ,  t hei r  t est i mony si gni f i cant l y 

di ver ges.   For  pur poses of  descr i bi ng t he r emai ni ng f act s,  we 

f i r st  r ecount  Ti chenor ' s t est i mony,  f ol l owed by Denson' s.  

¶15 Accor di ng t o Ti chenor ,  t he ar gument  i nt ensi f i ed when 

Denson t hr eat ened t o br eak of f  t he r el at i onshi p but  sai d t hat  he 

coul d not  l eave because Ti chenor  " was goi ng t o cal l  t he pol i ce 

on hi m anyway. "   Speci f i cal l y,  Denson expr essed t hat  he was 

af r ai d t o l eave Ti chenor  " because of  what  he' s done t o 

[ Ti chenor ' s]  daught er , "  A. K. T.   Denson t hen i nf or med Ti chenor  
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t hat  he had pul l ed A. K. T. ' s pant s down,  per f or med or al  sex on 

her ,  and f ondl ed her  br east s.   Denson' s account  evoked an 

ear l i er  r epor t  gi ven by A. K. T.  t o Ti chenor .   Ti chenor  t hen t ol d 

Denson t hat  " i t  di dn' t  mat t er ,  what ever  he di d,  he j ust  needed 

t o go,  he needed t o get  out . "  

¶16 At  t hat  poi nt ,  Ti chenor  t est i f i ed,  Denson came t owar ds 

her ,  and she f el t  a shar p pai n on t he l ef t  s i de of  her  neck.   

When she r eached up t o her  neck,  she " f el t  somet hi ng l i qui dy"  

and r eal i zed she was bl eedi ng.   Denson pr oceeded t o push 

Ti chenor  back ont o t he f ut on and smot her  her  f ace wi t h a pi l l ow.   

Ti chenor  managed t o t ur n her sel f  ar ound and bi t e down on 

Denson' s l ef t  pi nki e f i nger  unt i l  he l et  her  go.  

¶17 Ti chenor  t hen r ecount ed how she,  f eel i ng l i ght headed,  

went  t o t he k i t chen si nk t o spl ash col d wat er  on her  f ace.   

Whi l e bent  over  t he s i nk,  she f el t  what  she t hought  was a f r y i ng 

pan hi t  t he back of  her  head.   Event ual l y,  Ti chenor  not i ced a 

newl y br oken chai r  i n t he k i t chen and f i gur ed t hat  t o be t he 

obj ect  she was hi t  wi t h.  

¶18 Ti chenor  descr i bed how she t hought  she was goi ng t o 

di e and had begged Denson t o l eave her  al one.   She t ol d hi m t hat  

she woul d not  cal l  t he pol i ce;  she j ust  needed hel p.   Denson,  

however ,  i nst r uct ed her  t o go down i nt o t he basement .   When 

Ti chenor  r ef used,  Denson pi cked her  up and car r i ed her  over  t o 

t he basement  st ai r s,  event ual l y shovi ng her  down.   Ti chenor  f el l  

down t he st ai r s and st r uck a br i ck wal l  at  t he bot t om.   When 

asked how har d she l anded agai nst  t he br i ck wal l ,  she r esponded,  

" Har d enough t hat  i t  spl i t  my nose open. "  
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¶19 Ti chenor  at t empt ed t o c l i mb back up t he st ai r s.   When 

she near ed t he t op,  Denson t ol d her  " t hat  [ she]  needed t o get  

back down t he st eps or  he was goi ng t o k i l l  [ her ] . "   Ti chenor  

obl i ged,  and Denson l ef t  f or  a f ew mi nut es.    

¶20 When Denson r et ur ned,  he i nst r uct ed Ti chenor  t o st and 

up agai nst  a post  t hat  was suppor t i ng t he st ai r s.   Ti chenor  

agai n obl i ged,  and Denson began t y i ng her  t o t he post  wi t h phone 

wi r e,  cor ds,  and t or n sheet s.   Af t er  st uf f i ng her  mout h wi t h a 

t owel ,  Denson ki ssed Ti chenor  on t he cheek and t ol d her  he l oved 

her .  

¶21 Denson went  back upst ai r s and event ual l y dr ove of f  i n 

Ti chenor ' s car .  

¶22 Ti chenor  managed t o unt i e her sel f  and get  back 

upst ai r s.   Whi l e uncl ear  on how l ong she had been t i ed up,  

Ti chenor  t est i f i ed t hat  by t he t i me she made i t  upst ai r s,  a 

c l ock i ndi cat ed i t  was al most  10: 00 a. m.   Ti chenor  went  out si de 

and scr eamed f or  hel p.   A nei ghbor  cal l ed 911,  and shor t l y 

t her eaf t er ,  pol i ce of f i cer s ar r i ved.  

¶23 I t  i s  undi sput ed t hat  Ti chenor  suf f er ed f r om st ab 

wounds on her  neck and shoul der ,  a l acer at i on on her  nose,  and 

mul t i pl e br ui ses acr oss her  body.   I t  i s  f ur t her  undi sput ed t hat  

Denson t i ed her  up t o t he post  i n t he basement .   However ,  Denson 

di sput es t he event s t hat  l ed up t o Ti chenor  bei ng t i ed up.  

¶24 Accor di ng t o Denson,  hi s ar gument  wi t h Ti chenor  at  

4: 00 a. m.  on August  7,  2002,  cent er ed on Denson i nf or mi ng 

Ti chenor  t hat  he had f at her ed a chi l d wi t h anot her  woman.   When 

Denson t ol d Ti chenor  t hat  he pl anned t o suppor t  t he baby,  
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Ti chenor  r esponded by t hr eat eni ng t o have Denson put  i n j ai l  f or  

mol est i ng A. K. T.  

¶25 Denson t est i f i ed t hat  t hei r  ar gument  t ur ned physi cal .   

When he appr oached Ti chenor ,  she " pul l ed her  ar m back .  .  .  and 

[ Denson]  seen [ s i c]  somet hi ng i n t her e,  but  [ ]  di dn' t  know 

exact l y what  i t  was,  and [ he]  gr abbed i t . "   When he gr abbed t he 

obj ect ,  he cut  hi s pi nki e f i nger .   Accor di ng t o Denson,  t hey 

wr est l ed wi t h t he obj ect  unt i l  Ti chenor  f el l  backwar ds ont o t he 

f ut on.   Denson " f el t  somet hi ng wet  on [ hi m] "  and r eal i zed t hat  

Ti chenor  had been cut .  

¶26 Denson i ndi cat ed t hat  Ti chenor  t hen went  i nt o t he 

k i t chen and on her  way,  f el l  over  an al r eady br oken chai r .   She 

t hr eat ened Denson t hat  " i f  you l eave me,  I ' m goi ng t o say you 

di d al l  t hi s. "   Denson t ol d Ti chenor  she shoul d go t o t he 

hospi t al ,  but  Ti chenor  r ef used,  st at i ng,  " [ D] on' t  wor r y about  

i t .   I t ' s  onl y a scr at ch. "  

¶27 Ti chenor  cont i nued her  t hr eat s t o bl ame Denson.   By 

hi s own admi ssi on,  he t hen br ought  her  down t o t he basement  and 

t i ed her  up.   When asked on di r ect  exami nat i on why he br ought  

Ti chenor  down t o t he basement ,  he r esponded,  " Because she had 

t ol d me t hat  because I  had a cr i mi nal  r ecor d,  t hey ai n' t  goi ng 

t o bel i eve me.   They goi ng t o bel i eve her ,  and I  pani c. "   Denson 

deni ed gaggi ng Ti chenor  and r epor t ed i nst ead t hat  he gave her  a 

t owel  t o hel p st op t he bl eedi ng.  

¶28 Denson conceded t hat  he t hen dr ove away i n Ti chenor ' s 

car .   Bef or e l eavi ng,  however ,  he t ol d Ti chenor  t hat  " as soon as  
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[ he]  l eave[ s]  t own,  [ he]  was j ust  goi ng t o cal l  someone t o come 

and get  her . "  

¶29 On di r ect  exami nat i on,  Denson t est i f i ed t hat  he had no 

i nt ent i on of  k i l l i ng Ti chenor :  

Q [ At t or ney Howar d,  counsel  f or  Denson] :  Di d you at  
any poi nt  dur i ng t hi s i nci dent  t el l  Tal i sa Ti chenor  
you i nt ended t o k i l l  her ? 

A [ Denson] :  No,  I  di dn' t .  

Q:  Wer e you i nt endi ng t o? 

A:  No,  she——no,  she——she at t acked me.  

I I .  PROCEDURAL POSTURE 

¶30 On August  8,  2002,  t he St at e char ged Denson wi t h 

at t empt ed f i r st - degr ee i nt ent i onal  homi ci de,  f al se i mpr i sonment ,  

f i r st - degr ee sexual  assaul t  of  a chi l d,  and negl i gent  handl i ng 

of  a danger ous weapon.    

¶31 Denson pl ed not  gui l t y,  and t he case pr oceeded t o a 

j ur y t r i al  on Oct ober  26 t hr ough Oct ober  29,  2004.   The over  

t wo- year  del ay was due l ar gel y t o t he f act  t hat  Denson went  

t hr ough f i ve at t or neys.   Rel evant  t o t he i ssue bef or e us t oday,  

Denson,  t hr ough t wo of  hi s at t or neys,  i ncl udi ng hi s t r i al  

counsel ,  t wi ce f i l ed mot i ons t o sever  and conduct  a separ at e 

t r i al  on t he count  of  f i r st - degr ee sexual  assaul t  of  a chi l d.   

Denson ar gued t hat  j oi nder  of  t he sexual  assaul t  count  wi t h t he 

ot her  t hr ee count s woul d undul y pr ej udi ce hi m because,  i nt er  

al i a,  " i f  he chooses t o t est i f y,  [ Denson]  wi l l  have t o t est i f y 

t o t wo unr el at ed set s of  f act s t hat  ar e separ at ed i n t i me by a 

mat t er  of  mont hs. "   The ci r cui t  cour t  deni ed bot h mot i ons.  
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¶32 Denson was r epr esent ed at  t r i al  by At t or ney Rober t  C.  

Howar d,  I I I  ( At t or ney Howar d) .   I ni t i al l y ,  Denson asked not  t o 

be r epr esent ed by At t or ney Howar d,  and At t or ney Howar d was 

appoi nt ed onl y as st andby counsel .   Denson subsequent l y f i l ed 

sever al  pr o se mot i ons,  i ncl udi ng at  l east  t hr ee mot i ons f or  

di smi ssal ,  a mot i on f or  bond r educt i on,  and a demand f or  a 

speedy t r i al .   Ther eaf t er ,  Denson changed hi s mi nd and opt ed t o 

have At t or ney Howar d r epr esent  hi m at  t r i al .  

¶33 At  t r i al ,  t he St at e' s key wi t nesses wer e Ti chenor  and 

her  daught er ,  A. K. T.   Denson t est i f i ed i n hi s own def ense.   The 

ci r cui t  cour t  di d not  engage Denson i n a col l oquy r egar di ng hi s 

r i ght  not  t o t est i f y.   I n hi s def ense,  Denson deni ed sexual l y 

assaul t i ng A. K. T.  and mai nt ai ned t hat  Ti chenor  was st abbed onl y 

af t er  she at t acked hi m.    

¶34 The j ur y f ound Denson gui l t y of  f i r st - degr ee 

r eckl essl y endanger i ng saf et y,  as a l esser  i ncl uded of f ense of  

at t empt ed f i r st - degr ee i nt ent i onal  homi ci de,  and f al se 

i mpr i sonment .   The j ur y acqui t t ed Denson of  t he r emai ni ng t wo 

char ges of  f i r st - degr ee sexual  assaul t  of  a chi l d and negl i gent  

handl i ng of  a danger ous weapon.  

¶35 The ci r cui t  cour t  ent er ed j udgment  on t he j ur y  

ver di ct .   On t he count  of  f i r st - degr ee r eckl essl y endanger i ng 

saf et y,  t he c i r cui t  cour t  sent enced Denson t o t en year s 

i mpr i sonment ,  compr i sed of  f i ve year s i n i ni t i al  conf i nement  and 

f i ve year s ext ended super vi s i on.   On t he count  of  f al se 

i mpr i sonment ,  t he c i r cui t  cour t  sent enced Denson t o f i ve year s 

i mpr i sonment ,  concur r ent  wi t h t he f i r st  count .  
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¶36 On December  4,  2008, 7 Denson f i l ed a post convi ct i on 

mot i on,  r equest i ng t he c i r cui t  cour t  t o ent er  a j udgment  of  

acqui t t al  or ,  al t er nat i vel y,  gr ant  hi m a new t r i al  on t he 

gr ounds t hat  t he c i r cui t  cour t  f ai l ed t o engage hi m i n an on-

t he- r ecor d col l oquy r egar di ng hi s r i ght  not  t o t est i f y.   Rel y i ng 

on t hi s cour t ' s  deci s i on i n Weed,  263 Wi s.  2d 434,  Denson ar gued 

t hat  a cr i mi nal  def endant ' s const i t ut i onal  r i ght  not  t o t est i f y 

i s a f undament al  r i ght  t hat  can be wai ved onl y by t he def endant  

per sonal l y wi t h an on- t he- r ecor d col l oquy.   The ci r cui t  cour t ' s  

f ai l ur e t o engage Denson i n such a col l oquy,  he ar gued,  v i ol at ed 

hi s r i ght  t o due pr ocess of  l aw and pr i v i l ege agai nst  sel f -

i ncr i mi nat i on guar ant eed by t he Uni t ed St at es Const i t ut i on and 

t he Wi sconsi n Const i t ut i on.  

¶37 Gui ded by t he cour t  of  appeal s '  deci s i on i n St at e v.  

Jar ami l l o,  2009 WI  App 39,  316 Wi s.  2d 538,  765 N. W. 2d 855,  t he 

c i r cui t  cour t  concl uded t hat  i t  was not  r equi r ed t o engage 

Denson i n an on- t he- r ecor d col l oquy r egar di ng hi s r i ght  not  t o 

                                                 
7 On August  1,  2006,  Denson' s t hen appel l at e counsel  f i l ed a 

No- Mer i t  Not i ce of  Appeal .   The cour t  of  appeal s conduct ed an 
i ndependent  r evi ew of  t he r ecor d,  see Ander s v.  Cal i f or ni a,  386 
U. S.  738,  744 ( 1967) ,  and i dent i f i ed a pot ent i al  i ssue 
concer ni ng whet her  Denson pr oper l y wai ved hi s  r i ght  not  t o 
t est i f y.   See St at e v.  Denson,  No.  2006AP1864- CRNM,  unpubl i shed 
or der  ( Wi s.  Ct .  App.  Jul y 17,  2008) .   Ther eaf t er ,  Denson' s 
cur r ent  appel l at e counsel  i nf or med t he cour t  of  appeal s t hat  she 
bel i eves t he i ssue r ai sed by t he cour t  has ar guabl e mer i t  and 
wi shes t o pur sue i t .   Accor di ngl y,  t he cour t  of  appeal s 
di smi ssed t he no- mer i t  appeal  and ext ended t he t i me f or  Denson 
t o f i l e a post convi ct i on mot i on.   St at e v .  Denson,  No.  
2006AP1864- CRNM,  unpubl i shed or der  ( Wi s.  Ct .  App.  November  3,  
2008) .  
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t est i f y.   Si nce Denson r ai sed t he i ssue,  however ,  t he c i r cui t  

cour t  det er mi ned t hat  i t  was obl i gat ed t o conduct  an evi dent i ar y 

hear i ng t o det er mi ne whet her  Denson knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved hi s r i ght  not  t o t est i f y.  

¶38 Bot h Denson and At t or ney Howar d t est i f i ed at  t he 

evi dent i ar y hear i ng.   When asked whet her  he " chose t o t est i f y, "  

Denson answer ed,  " Yes. "   Denson acknowl edged t hat  he had 

di scussi ons wi t h At t or ney Howar d r egar di ng hi s deci s i on t o 

t est i f y.   However ,  Denson mai nt ai ned t hat  At t or ney Howar d never  

i nf or med hi m of  hi s r i ght  not  t o t est i f y,  never  t ol d hi m t hat  

t he j ur y woul d be i nst r uct ed not  t o use hi s  s i l ence agai nst  hi m,  

and never  advi sed hi m t hat  t he deci s i on was hi s al one.   Rat her ,  

accor di ng t o Denson,  t hei r  di scussi ons f ocused on t he i dea t hat  

Denson " had t o t est i f y because [ he]  had no wi t nesses wi t h 

[ hi m] . "  

¶39 On cr oss- exami nat i on,  Denson agr eed t hat  hi s def ense 

at  t r i al  was t hat  he di d not  sexual l y assaul t  A. K. T.  and di d not  

i nt ent i onal l y st ab Ti chenor .   When asked how he t hought  he woul d 

def end t he case wi t hout  t est i f y i ng,  Denson r esponded,  " I  have no 

i dea. "   Fi nal l y ,  Denson deni ed t hat  At t or ney Howar d was ever  

appoi nt ed st andby counsel .  

¶40 At t or ney Howar d,  on t he ot her  hand,  t est i f i ed t hat  he 

met  wi t h Denson per sonal l y at  l east  s i x t i mes and t hat  t hey 

di scussed at  l engt h Denson' s r i ght  t o t est i f y and r i ght  not  t o 

t est i f y.   Accor di ng t o At t or ney Howar d,  Denson " st r ongl y ur ged"  

hi m t o pr esent  a sel f - def ense case.   Gi ven t he f act  t hat  onl y 

Ti chenor  and Denson had knowl edge of  what  happened,  At t or ney 
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Howar d counsel ed Denson t o t est i f y but  st i l l  made cl ear  t hat  t he 

choi ce was Denson' s.  

¶41 I n addi t i on,  At t or ney Howar d st at ed t hat  he 

speci f i cal l y di scussed wi t h Denson t he advant ages and 

di sadvant ages of  t est i f y i ng:  

Q [ At t or ney Donna Odr zywol ski ,  counsel  f or  Denson] :  
 .  .  .   Di d you t el l  [ Denson]  t hat  hi s t est i mony 
coul d be used agai nst  hi m t o convi ct  hi m of ,  say,  
f or  exampl e,  f al se i mpr i sonment ? 

A [ At t or ney Howar d] :  Yes.   And,  i n f act ,  I  t ol d hi m 
t hat  i f  he t ook t he st and,  t he di sadvant ages of  
t aki ng t he st and i n t er ms of  maki ng a deci s i on woul d 
be t hat  he woul d be subj ect  t o cr oss- exami nat i on 
f r om [ t he Assi st ant  Di st r i ct  At t or ney]  and t hat  he 
woul d be asked,  and I  t al ked t o hi m and I  di scussed 
wi t h hi m at  some l engt h about  t hi ng,  [ s i c]  
admi ssi ons t hat  he woul d have t o make wi t h r egar d t o 
number  of  cr i mi nal  convi ct i ons and t hi ngs l i ke t hat  
t hat  woul d not ,  t hat  woul d be used agai nst  hi m and 
woul d be somet hi ng t hat  woul d be br ought  out  i n 
f r ont  of  t he j ur y.   So yes,  I  di d di scuss t hat .  

Q:  Okay.   Ul t i mat el y,  di d you,  di d you di scuss wi t h 
Mr .  Denson t he f act  t hat  onl y he coul d make t hat  
deci s i on? 

A:  Yes.  

¶42 At  t he c l ose of  t he evi dent i ar y  hear i ng,  t he c i r cui t  

cour t  concl uded t hat  t he St at e met  i t s bur den of  pr ovi ng by 

c l ear  and convi nci ng evi dence t hat  Denson knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s r i ght  not  t o t est i f y.   

I n par t i cul ar ,  t he c i r cui t  cour t  f ound t hat  Denson knew he had 

t he r i ght  not  t o t est i f y,  knew of  t he consequences of  

t est i f y i ng,  and knew t hat  he coul d exer ci se hi s r i ght  not  t o 

t est i f y even i f  At t or ney Howar d r ecommended ot her wi se.   The 
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c i r cui t  cour t  based t hose f i ndi ngs on a det er mi nat i on t hat  

At t or ney Howar d' s t est i mony was mor e cr edi bl e t han Denson' s.   

Speci f i cal l y,  t he c i r cui t  cour t  not ed t hat  Denson' s c l ai m of  

bei ng unawar e of  hi s r i ght  not  t o t est i f y was i nconsi st ent  wi t h 

hi s aggr essi ve demeanor  and i nvol vement  t hr oughout  t he case:  

" The r ecor d i n t hi s case shows t hat  Mr .  Denson,  what ever  ot her  

shor t comi ngs he mi ght  have,  i s not  shy about  st at i ng hi s 

opi ni ons about  t hi ngs,  i ncl udi ng i n cour t  and t o pr of essi onal s. "   

Mor eover ,  t he c i r cui t  cour t  f ound t hat  Denson was unt r ut hf ul  

r egar di ng At t or ney Howar d' s i ni t i al  r ol e as st andby counsel .   I n 

compar i son,  t he c i r cui t  cour t  f ound At t or ney Howar d' s t est i mony 

t o be bel i evabl e and consi st ent  wi t h t he r ecor d.  

¶43 The ci r cui t  cour t  t her ef or e deni ed Denson' s 

post convi ct i on mot i on.  

¶44 Denson appeal ed,  and t he cour t  of  appeal s summar i l y 

af f i r med.   Denson,  No.  2009AP694- CR,  unpubl i shed or der  ( Wi s.  Ct .  

App.  Oct .  5,  2010) .   Ci t i ng Jar ami l l o,  316 Wi s.  2d 538,  ¶¶16- 18,  

t he cour t  of  appeal s obser ved t hat  a c i r cui t  cour t  i s  not  

r equi r ed t o engage a cr i mi nal  def endant  i n an on- t he- r ecor d 

col l oquy t o ensur e t hat  he or  she i s knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai v i ng t he r i ght  not  t o t est i f y .   Denson,  No.  

2009AP694- CR,  unpubl i shed or der ,  at  2.   " To t he ext ent  Denson 

never t hel ess ur ge[ d]  t hat  t he r i ght  not  t o t est i f y shoul d 

r equi r e an on- t he- r ecor d col l oquy t o ensur e i t s wai ver  i s 

i nt ent i onal , "  t he cour t  of  appeal s concl uded t hat  onl y t he 

Wi sconsi n Supr eme Cour t  possesses t he super vi sor y aut hor i t y 
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necessar y t o pr omul gat e r ul es of  cr i mi nal  pr act i ce and 

pr ocedur e.   I d.  at  2- 3.  

¶45 I n addi t i on,  t he cour t  of  appeal s r ej ect ed Denson' s 

ar gument  t hat  t he post convi ct i on evi dent i ar y hear i ng was an 

i nadequat e r emedy f or  det er mi ni ng whet her  Denson knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s r i ght  not  t o t est i f y:  

Ci t i ng St at e v.  Weed,  2003 WI  85,  263 Wi s.  2d 434,  666 
N. W. 2d 485,  Denson emphasi zes our  supr eme cour t ' s  
acknowl edgement  t hat  a post convi ct i on mot i on [ s i c]  may 
not  al ways be a suf f i c i ent  r emedy f or  t he wai ver  of  a 
f undament al  r i ght .   I d. ,  ¶47.   I nher ent  i n t hi s 
acknowl edgement ,  however ,  i s  r ecogni t i on t hat  a 
subsequent  hear i ng i s somet i mes an adequat e r emedy.   
I n t he pr esent  case,  t her e i s not hi ng t o suggest  t hat  
t he post convi ct i on evi dent i ar y hear i ng was not  an 
adequat e r emedy.  

Denson,  No.  2009AP694- CR,  unpubl i shed or der ,  at  3.    

¶46 Denson pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on December  8,  2010.   We now af f i r m.  

I I I .  STANDARD OF REVI EW 

¶47 I n t hi s case,  we must  det er mi ne whet her  a cr i mi nal  

def endant ' s const i t ut i onal  r i ght  not  t o t est i f y  i s a f undament al  

r i ght  t hat  can be wai ved onl y by t he def endant  per sonal l y wi t h 

an on- t he- r ecor d col l oquy.   That  quest i on r equi r es us t o appl y 

const i t ut i onal  pr i nci pl es and i s t her ef or e one t hat  we r evi ew 

i ndependent l y.   See Weed,  263 Wi s.  2d 434,  ¶12;  St at e v .  

Huebner ,  2000 WI  59,  ¶16,  235 Wi s.  2d 486,  611 N. W. 2d 727.  

¶48 I n addi t i on,  whet her  Denson knowi ngl y,  vol unt ar i l y ,  

and i nt el l i gent l y wai ved hi s r i ght  not  t o t est i f y pr esent s a 

quest i on of  const i t ut i onal  f act ;  t hat  i s ,  a quest i on t he 
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det er mi nat i on of  whi ch i s deci s i ve of  const i t ut i onal  r i ght s.   

See Weed,  263 Wi s.  2d 434,  ¶13;  St at e v.  Gar ci a,  2010 WI  App 26,  

¶5,  323 Wi s.  2d 531,  779 N. W. 2d 718.   A quest i on of  

const i t ut i onal  f act  pr esent s a mi xed quest i on of  f act  and l aw 

and i s r evi ewed usi ng a t wo- st ep pr ocess.   See St at e v.  

Robi nson,  2010 WI  80,  ¶22,  327 Wi s.  2d 302,  786 N. W. 2d 463;  

Weed,  263 Wi s.  2d 434,  ¶13;  Gar c i a,  323 Wi s.  2d 531,  ¶5;  St at e 

v.  Ar r edondo,  2004 WI  App 7,  ¶12,  269 Wi s.  2d 369,  674 

N. W. 2d 647.   " Fi r st ,  we r evi ew t he ci r cui t  cour t ' s  f i ndi ngs of  

hi st or i cal  f act  under  a def er ent i al  st andar d,  uphol di ng t hem 

unl ess t hey ar e c l ear l y er r oneous. "   Robi nson,  327 Wi s.  2d 302,  

¶22;  see al so Weed,  263 Wi s.  2d 434,  ¶13.   " Second,  we 

i ndependent l y appl y const i t ut i onal  pr i nci pl es t o t hose f act s. "   

Robi nson,  327 Wi s.  2d 302,  ¶22.  

I V.  ANALYSI S 

A.  A cr i mi nal  def endant ' s const i t ut i onal  r i ght  not  t o 
t est i f y i s a f undament al  r i ght  t hat  must  be wai ved 
knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y.  

¶49 " Ever y cr i mi nal  def endant  i s pr i v i l eged t o t est i f y i n 

hi s own def ense,  or  t o r ef use t o do so. "   Har r i s v.  New Yor k,  

401 U. S.  222,  225 ( 1971) .   A cr i mi nal  def endant ' s cor ol l ar y 

r i ght s t o t est i f y and not  t o t est i f y ar e guar ant eed by bot h t he 

Uni t ed St at es Const i t ut i on and t he Wi sconsi n Const i t ut i on.  

¶50 I n Rock v.  Ar kansas,  483 U. S.  44,  53 n. 10 ( 1987) ,  t he 

Uni t ed St at es Supr eme Cour t  made expl i c i t  t hat  a cr i mi nal  

def endant ' s r i ght  t o t est i f y on hi s or  her  own behal f  i s  a 

f undament al  const i t ut i onal  r i ght .   The r i ght  i s  r oot ed i n 
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sever al  pr ovi s i ons of  t he f eder al  const i t ut i on,  i ncl udi ng t he 

Four t eent h Amendment ' s guar ant ee of  due pr ocess of  l aw, 8 i d.  at  

51,  and t he Si xt h Amendment ' s r i ght  t o " compul sor y pr ocess f or  

obt ai ni ng wi t nesses i n [ t he def endant ' s]  f avor , " 9 i d.  at  52.   As 

t he Supr eme Cour t  expl ai ned,  l ogi cal l y i ncl uded i n a cr i mi nal  

def endant ' s r i ght  t o be hear d and r i ght  t o cal l  wi t nesses i s a 

r i ght  t o pr esent  one' s own t est i mony.   See i d.  at  51- 52.  

¶51 Li kewi se,  Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on expr essl y guar ant ees cr i mi nal  def endant s " t he r i ght  

t o be hear d by hi msel f "  and t he r i ght  " t o have compul sor y 

pr ocess t o compel  t he at t endance of  wi t nesses i n hi s behal f . "   

Consi st ent  wi t h t he Supr eme Cour t ' s  pr onouncement  i n Rock,  t hi s 

cour t  has " af f i r m[ ed]  t hat  a cr i mi nal  def endant ' s const i t ut i onal  

r i ght  t o t est i f y  on hi s or  her  behal f  i s  a f undament al  r i ght . "   

Weed,  263 Wi s.  2d 434,  ¶39.  

¶52 I n addi t i on,  t he Supr eme Cour t  has r ecogni zed t hat  a 

cr i mi nal  def endant ' s r i ght  t o t est i f y i s " a necessar y cor ol l ar y 

t o t he Fi f t h Amendment ' s guar ant ee agai nst  compel l ed t est i mony. "   

                                                 
8 Sect i on 1 of  t he Four t eent h Amendment  pr ovi des,  i n 

r el evant  par t ,  t hat  no st at e shal l  " depr i ve any per son of  l i f e,  
l i ber t y,  or  pr oper t y,  wi t hout  due pr ocess of  l aw. "   U. S.  Const .  
amend.  XI V,  § 1.  

9 The Si xt h Amendment  gr ant s a cr i mi nal  def endant  t he r i ght ,  
i nt er  al i a,  " t o have compul sor y pr ocess f or  obt ai ni ng wi t nesses 
i n hi s f avor . "   U. S.  Const .  amend.  VI .  

The Si xt h Amendment  i s made appl i cabl e t o t he St at es 
t hr ough t he Four t eent h Amendment .   Rock v.  Ar kansas,  483 U. S.  
44,  52 ( 1987)  ( c i t i ng Washi ngt on v.  Texas,  388 U. S.  14,  17- 19 
( 1967) ) ;  see al so St at e v.  I mani ,  2010 WI  66,  ¶20 n. 8,  326 
Wi s.  2d 179,  786 N. W. 2d 40.  
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Rock,  483 U. S.  at  52.   The Fi f t h Amendment  pr ot ect s agai nst  

sel f - i ncr i mi nat i on,  pr ovi di ng t hat  no per son " shal l  be compel l ed 

i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f . "   U. S.  

Const .  amend.  V. 10  The Supr eme Cour t  has descr i bed t he 

r el at i onshi p bet ween t he r i ght  t o t est i f y and t he r i ght  not  t o 

t est i f y as f ol l ows:  " The Fi f t h Amendment ' s pr i v i l ege agai nst  

sel f - i ncr i mi nat i on i s f ul f i l l ed onl y when an accused i s 

guar ant eed t he r i ght  t o r emai n s i l ent  unl ess he chooses t o speak 

i n t he unf et t er ed exer ci se of  hi s own wi l l .   The choi ce of  

whet her  t o t est i f y i n one' s own def ense i s an exer ci se of  t he 

const i t ut i onal  pr i v i l ege. "   Rock,  483 U. S.  at  53 ( i nt er nal  

quot at i ons omi t t ed) .  

¶53 A cr i mi nal  def endant ' s r i ght  not  t o t est i f y i s  

r egar ded as so s i gni f i cant  t hat  t he Fi f t h Amendment  " f ur t her  

guar ant ees t hat  no adver se i nf er ences ar e t o be dr awn f r om t he 

exer ci se of  t hat  pr i v i l ege, "  Car t er  v.  Kent ucky,  450 U. S.  288,  

305 ( 1981) ,  and " f or bi ds ei t her  comment  by t he pr osecut i on on 

t he accused' s s i l ence or  i nst r uct i ons by t he cour t  t hat  such 

si l ence i s evi dence of  gui l t , "  Gr i f f i n v.  Cal i f or ni a,  380 U. S.  

609,  615 ( 1965) .  

¶54 Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on i s 

t he st at e count er par t  t o t he Fi f t h Amendment  and pr ovi des,  i n 

r el evant  par t ,  t hat  no per son " may be compel l ed i n any cr i mi nal  

case t o be a wi t ness agai nst  hi msel f  or  her sel f . "   See al so 

                                                 
10 The Fi f t h Amendment ' s pr i v i l ege agai nst  sel f -

i ncr i mi nat i on i s  made appl i cabl e t o t he St at es t hr ough t he 
Four t eent h Amendment .   Mal l oy v.  Hogan,  378 U. S.  1,  8 ( 1964) .  
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St at e v.  Jenni ngs,  2002 WI  44,  ¶40 & n. 8,  252 Wi s.  2d 228,  647 

N. W. 2d 142.    

¶55 I n Jar ami l l o,  t he cour t  of  appeal s r easoned t hat  

because t he r i ght  t o t est i f y i s a f undament al  r i ght ,  i t  f ol l ows 

t hat  " t he const i t ut i onal l y ar t i cul at ed cor ol l ar y  t o t he r i ght  t o 

t est i f y——t he r i ght  not  t o t est i f y——i s f undament al  as wel l . "   316 

Wi s.  2d 538,  ¶10 ( c i t i ng Rock,  483 U. S.  at  51- 53;  Weed,  263 

Wi s.  2d 434,  ¶39) .   We agr ee.   Accor di ngl y,  a cr i mi nal  

def endant ' s const i t ut i onal  r i ght  not  t o t est i f y  i s a f undament al  

r i ght .    

¶56 Because t he r i ght  not  t o t est i f y i s a f undament al  

r i ght ,  we must  " ' i ndul ge ever y r easonabl e pr esumpt i on agai nst  

[ i t s ]  wai ver . ' "   Johnson v.  Zer bst ,  304 U. S.  458,  464 ( 1938)  

( quot i ng Aet na I ns.  Co.  v.  Kennedy,  301 U. S.  389,  393 ( 1937) ) ;  

see al so Hodges v.  East on,  106 U. S.  408,  412 ( 1882) .   A wai ver  

of  a f undament al  r i ght  i s  " or di nar i l y  an i nt ent i onal  

r el i nqui shment  or  abandonment  of  a known r i ght  or  pr i v i l ege. "   

Johnson,  304 U. S.  at  464;  see al so St at e v.  Banger t ,  131 

Wi s.  2d 246,  265,  389 N. W. 2d 12 ( 1986) .   Accor di ngl y,  a cr i mi nal  

def endant  must  knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ve 

hi s or  her  r i ght  not  t o t est i f y.    

¶57 I n t he case now bef or e us,  Denson ar gues t hat  t he 

r i ght  not  t o t est i f y can be wai ved onl y by t he def endant  

per sonal l y wi t h an on- t he- r ecor d col l oquy.   Denson' s ar gument  i s  

pr emi sed upon our  deci s i on i n Weed,  i n whi ch we hel d t hat  " t he 

const i t ut i onal  r i ght  of  a cr i mi nal  def endant  t o t est i f y on hi s 

or  her  own behal f  i s  a f undament al  r i ght ;  t her ef or e,  wai ver  of  
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t he r i ght  t o t est i f y r equi r es t hat  a c i r cui t  cour t  conduct  an 

on- t he- r ecor d col l oquy. "   263 Wi s.  2d 434,  ¶48.   Accor di ng t o 

Denson,  i t  i s  onl y l ogi cal  t hat  we ext end t he hol di ng i n Weed t o 

i ncl ude t he cor ol l ar y r i ght  not  t o t est i f y.  

¶58 We do not  v i ew t he anal ysi s so s i mpl y.   Whi l e we 

r ecommend an on- t he- r ecor d col l oquy as t he bet t er  pr act i ce,  we 

decl i ne t o ext end Weed t o i ncl ude t he r i ght  not  t o t est i f y.    

B.  Ci r cui t  cour t s ar e not  r equi r ed t o conduct  an on- t he-
r ecor d col l oquy t o det er mi ne whet her  a def endant  i s 
knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai v i ng hi s or  
her  r i ght  not  t o t est i f y.  

¶59 I n Weed,  t hi s  cour t  i mposed upon ci r cui t  cour t s an 

af f i r mat i ve dut y t o conduct  an on- t he- r ecor d col l oquy t o ensur e 

t hat  a cr i mi nal  def endant  i s knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai v i ng hi s or  her  r i ght  t o t est i f y.   263 

Wi s.  2d 434,  ¶40.   I n t hat  case,  af t er  a t r i al  i n whi ch t he 

def endant  di d not  t est i f y,  a j ur y f ound her  gui l t y of  f i r st -

degr ee i nt ent i onal  homi ci de.   I d. ,  ¶¶5- 6.   At  t r i al ,  t he c i r cui t  

cour t  di d not  conduct  a col l oquy wi t h t he def endant  t o ensur e 

t hat  she was knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai v i ng 

her  r i ght  t o t est i f y.   I d. ,  ¶6.   The def endant  f i l ed a 

post convi ct i on mot i on f or  a new t r i al ,  ar gui ng,  i nt er  al i a,  t hat  

she di d not  val i dl y wai ve her  r i ght  t o t est i f y on her  own 

behal f .   I d. ,  ¶7.   The ci r cui t  cour t  hel d an evi dent i ar y hear i ng 

at  whi ch bot h t he def endant  and her  t r i al  counsel  t est i f i ed.   

I d.   Based upon " ' t he post - t r i al  t est i mony of  def endant ' s 

counsel ,  ot her  choi ces made by t he def endant  dur i ng t r i al ,  and 

t he cour t ' s  i nt er act i on wi t h t he def endant  dur i ng t he cour se of  
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t he t r i al , ' "  t he c i r cui t  cour t  concl uded t hat  t he def endant  

knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved her  r i ght  t o 

t est i f y.   I d.   The cour t  of  appeal s af f i r med.   I d. ,  ¶8.  

¶60 Upon r evi ew,  t hi s cour t  af f i r med,  t hough on di f f er ent  

gr ounds.   We concl uded t hat  a cr i mi nal  def endant ' s r i ght  t o 

t est i f y i s a f undament al  r i ght  and t hat  c i r cui t  cour t s ar e 

r equi r ed t o conduct  an on- t he- r ecor d col l oquy t o ensur e t hat  t he 

def endant  i s knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai v i ng 

hi s or  her  r i ght  t o t est i f y.   I d. ,  ¶40.   We ar r i ved at  our  

concl usi on by consi der i ng ot her  cases i n whi ch we have hel d t hat  

a c i r cui t  cour t  must  conduct  a col l oquy wi t h t he def endant ,  

i ncl udi ng when a def endant  wai ves hi s or  her  r i ght  t o counsel ,  

see St at e v.  Kl essi g,  211 Wi s.  2d 194,  564 N. W. 2d 716 ( 1997) ,  

and when a def endant  wai ves hi s or  her  r i ght  t o a j ur y t r i al ,  

see St at e v.  Ander son,  2002 WI  7,  249 Wi s.  2d 586,  638 

N. W. 2d 301.   Weed,  263 Wi s.  2d 434,  ¶39.   We expl ai ned t hat  t he 

deci s i on t o wai ve such r i ght s i s " so f undament al  t o t he concept  

of  f ai r  and i mpar t i al  deci s i on maki ng,  t hat  t hei r  r el i nqui shment  

must  meet  t he st andar d set  f or t h i n Johnson v.  Zer bst ,  304 U. S.  

458 ( 1938) .   That  i s,  t he wai ver  must  be an i nt ent i onal  

r el i nqui shment  or  abandonment  of  a known r i ght  or  pr i v i l ege. "   

Weed,  263 Wi s.  2d 434,  ¶40 ( i nt er nal  quot at i ons omi t t ed) .   We 

det er mi ned t hat  " [ t ] hi s same r at i onal e appl i es t o t he 

f undament al  r i ght  of  a cr i mi nal  def endant  t o t est i f y on hi s or  

her  behal f . "   I d.  

¶61 Accor di ngl y,  we hel d t hat  i n or der  t o ensur e t hat  a 

def endant  i s knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai v i ng 
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hi s or  her  r i ght  t o t est i f y,  c i r cui t  cour t s shoul d conduct  an 

on- t he- r ecor d col l oquy wi t h t he def endant ,  out s i de t he j ur y ' s 

pr esence,  and i nqui r e whet her  t he def endant  ( 1)  i s awar e of  hi s 

or  her  r i ght  t o t est i f y and ( 2)  has di scussed t hi s r i ght  wi t h 

hi s or  her  counsel .   I d. ,  ¶43.  

¶62 I n Weed,  not wi t hst andi ng t he f act  t hat  t he c i r cui t  

cour t  di d not  conduct  a col l oquy wi t h t he def endant ,  we 

concl uded t hat  t he def endant  knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved her  r i ght  t o t est i f y based upon our  r evi ew 

of  t he r ecor d and t he evi dence pr esent ed at  t he post convi ct i on 

evi dent i ar y hear i ng.   I d. ,  ¶44.   St i l l ,  we r eser ved f or  anot her  

day t he i ssue of  whet her  a post convi ct i on evi dent i ar y hear i ng 

woul d al ways be suf f i c i ent  t o ensur e t hat  a cr i mi nal  def endant  

val i dl y wai ved hi s or  her  r i ght  t o t est i f y.   I d. ,  ¶47 ( " Si nce 

Weed was pr ovi ded an adequat e r emedy f r om t he post - convi ct i on 

hear i ng and t he par t i es di d not  f ul l y  br i ef  t he i ssue of  r emedy,  

we do not  deci de t he appr opr i at e r emedy i f  a c i r cui t  cour t  f ai l s  

t o conduct  an on- t he- r ecor d col l oquy wi t h a cr i mi nal  def endant  

t o ensur e t hat  t he def endant  i s wai v i ng hi s or  her  r i ght  t o 

t est i f y. " ) .  

¶63 Tur ni ng t o t he cent r al  i ssue bef or e us t oday,  we 

decl i ne t o ext end Weed t o i ncl ude t he cor ol l ar y t o t he r i ght  t o 

t est i f y——t he r i ght  not  t o t est i f y.   That  i s,  we concl ude t hat  

c i r cui t  cour t s ar e not  r equi r ed t o conduct  an on- t he- r ecor d 

col l oquy t o det er mi ne whet her  a def endant  i s knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y wai v i ng hi s or  her  r i ght  not  t o 

t est i f y.    
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¶64 As t he Weed cour t  r ecogni zed,  we ar e i n t he smal l  

mi nor i t y of  j ur i sdi ct i ons t hat  i mpose an af f i r mat i ve dut y upon 

ci r cui t  cour t s t o conduct  an on- t he- r ecor d col l oquy t o ensur e 

t hat  a cr i mi nal  def endant  i s knowi ngl y,  i nt el l i gent l y,  and 

vol unt ar i l y  wai v i ng hi s or  her  r i ght  t o t est i f y. 11  263 

Wi s.  2d 434,  ¶41.   The vast  maj or i t y of  j ur i sdi ct i ons do not  

i mpose such a dut y upon ci r cui t  cour t s, 12 and i n f act ,  many 

j ur i sdi ct i ons advi se agai nst  i t .   See,  e. g. ,  Uni t ed St at es v.  

Webber ,  208 F. 3d 545,  552 ( 6t h Ci r .  2000) ;  Uni t ed St at es v.  

Mar t i nez,  883 F. 2d 750,  760 ( 9t h Ci r .  1989) ;  I l l i noi s v.  

Shel t on,  624 N. E. 2d 1205,  1211 ( I l l .  App.  Ct .  1993) ;  Tayl or  v.  

Kansas,  843 P. 2d 682,  688 ( Kan.  1992) ;  Massachuset t s v.  Wat er s,  

                                                 
11 Ot her  j ur i sdi ct i ons t hat  mandat e a Weed- t ype col l oquy 

i ncl ude Al aska,  see Mut e v.  Al aska,  954 P. 2d 1384,  1386- 87 
( Al aska Ct .  App.  1998) ;  Col or ado,  see Col or ado v.  Cur t i s,  681 
P. 2d 504,  514- 15 ( Col o.  1984) ;  Hawai i ,  see Tachi bana v.  Hawai ' i ,  
900 P. 2d 1293,  1303 ( Haw.  1995) ;  Sout h Car ol i na,  see Sout h 
Car ol i na v.  Davi s,  422 S. E. 2d 133,  145 ( S. C.  1992) ,  over r ul ed on 
ot her  gr ounds by Br i ght man v.  Sout h Car ol i na,  520 S. E. 2d 614,  
616 n. 5 ( S. C.  1999) ;  Tennessee,  see Momon v.  Tennessee,  18 
S. W. 3d 152,  162 ( Tenn.  1999) ,  r eh' g gr ant ed,  18 S. W. 3d 152,  175 
( Tenn.  2000)  ( concl udi ng t hat  a cr i mi nal  def endant  may wai ve t he 
r i ght  t o t est i f y  by s i gni ng a wr i t t en wai ver  or  by engagi ng i n 
t he voi r  di r e pr ocedur e set  out  i n t he i ni t i al  deci s i on) ;  and 
West  Vi r gi ni a,  see West  Vi r gi ni a v.  Neuman,  371 S. E. 2d 77,  81- 82 
( W.  Va.  1988) .  

12 For  a compr ehensi ve l i s t  of  j ur i sdi ct i ons t hat  do not  
r equi r e c i r cui t  cour t s t o conduct  an on- t he- r ecor d col l oquy t o 
ensur e t hat  a cr i mi nal  def endant  i s knowi ngl y,  i nt el l i gent l y,  
and vol unt ar i l y  wai v i ng hi s or  her  r i ght  t o t est i f y,  see Johnson 
v.  Texas,  169 S. W. 3d 223,  232 n. 50 ( Tex.  Cr i m.  App.  2005) .   See 
al so Mi chel e C.  Kami nski ,  Annot at i on,  Requi r ement  t hat  Cour t  
Advi se Accused of ,  and Make I nqui r y wi t h Respect  t o,  Wai ver  of  
Ri ght  t o Test i f y,  72 A. L. R. 5t h 403 ( 1999) .  
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506 N. E. 2d 859,  865 ( Mass.  1987) .   Thei r  r easons f or  not  

mandat i ng an on- t he- r ecor d col l oquy ar e many.   See Mar t i nez,  883 

F. 2d at  760.   The most  not abl e i ncl ude t hat  by advi s i ng t he 

def endant  of  hi s or  her  r i ght  t o t est i f y,  t he c i r cui t  cour t  

mi ght  i nadver t ent l y i nf l uence t he def endant  t o wai ve hi s or  her  

r i ght  not  t o t est i f y,  mi ght  i mpr oper l y i nt r ude upon t he 

at t or ney- cl i ent  r el at i onshi p or  i nt er f er e wi t h def ense st r at egy,  

or  mi ght  l ead t he def endant  i nt o bel i evi ng t hat  hi s or  her  

def ense counsel  i s  somehow def i c i ent .   See Webber ,  208 F. 3d at  

551- 52;  Uni t ed St at es v.  Or t i z,  82 F. 3d 1066,  1069- 70 ( D. C.  Ci r .  

1996) ;  Mar t i nez,  883 F. 2d at  760.  

¶65 We bel i eve t hat  t hese r i sks appl y wi t h even gr eat er  

f or ce t o a c i r cui t  cour t ' s  i nqui r y i nt o a cr i mi nal  def endant ' s 

deci s i on t o t est i f y.   Def ense counsel  has t he pr i mar y 

r esponsi bi l i t y  f or  advi s i ng t he def endant  of  hi s or  her  

cor ol l ar y r i ght s t o t est i f y and not  t o t est i f y and f or  

expl ai ni ng t he t act i cal  i mpl i cat i ons of  bot h.   " [ V] i ewed 

obj ect i vel y,  t he def endant ' s t est i mony may i ncr ease t he 

l i kel i hood of  convi ct i on. "   Col or ado v.  Mozee,  723 P. 2d 117,  125 

( Col o.  1986) .   I n t hat  sense,  we bel i eve i t  " unl i kel y t hat  a 

compet ent  def ense counsel  woul d al l ow a def endant  t o t ake t he 

st and wi t hout  a f ul l  expl anat i on of  t he r i ght  t o r emai n s i l ent  

and t he possi bl e consequences of  wai v i ng t hat  r i ght . "   I d.   Once 

a def endant ,  counsel ed by hi s or  her  at t or ney,  makes t he 

deci s i on t o t est i f y,  a c i r cui t  cour t ' s  i nqui r y i nt o whet her  t he 

def endant  i s awar e of  hi s or  her  cor ol l ar y r i ght  not  t o t est i f y 

r uns a r eal  r i sk of  i nt er f er i ng wi t h def ense st r at egy and 
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i nadver t ent l y suggest i ng t o t he def endant  t hat  t he cour t  

di sappr oves of  hi s or  her  deci s i on t o t est i f y.   For  wel l  over  a 

cent ur y,  t he Supr eme Cour t  has made cl ear  t hat  c i r cui t  cour t s 

ought  not  t o comment  on a cr i mi nal  def endant ' s deci s i on t o 

t est i f y,  l est  t he val ue of  t he r i ght  be di mi ni shed:   

[ I ] t  must  be r emember ed t hat  men may t est i f y 
t r ut hf ul l y,  al t hough t hei r  l i ves hang i n t he bal ance,  
and t hat  t he l aw,  i n i t s wi sdom,  has pr ovi ded t hat  t he 
accused shal l  have t he r i ght  t o t est i f y i n hi s own 
behal f .   Such a pr i v i l ege woul d be a vai n one i f  t he 
j udge .  .  .  shoul d i nt i mat e t hat  t he dr eadf ul  
condi t i on i n whi ch t he accused f i nds hi msel f  shoul d 
depr i ve hi s t est i mony of  pr obabi l i t y .    

Al l i son v.  Uni t ed St at es,  160 U. S.  203,  207 ( 1895) .   We bel i eve 

t hat  same pr i nci pl e hol ds t r ue t oday.  

¶66 Ther ef or e,  di f f er ent  f r om our  concl usi on i n Weed,  see 

263 Wi s.  2d 434,  ¶¶41- 42,  we concl ude t hat  t he r i sk t hat  a 

c i r cui t  cour t ' s  i nqui r y i nt o a cr i mi nal  def endant ' s deci s i on t o 

t est i f y wi l l  i nf l uence t he def endant  t o wai ve hi s or  her  r i ght  

t o t est i f y or  wi l l  i mpr oper l y i nt er f er e wi t h def ense st r at egy 

out wei ghs t he benef i t  of  mandat i ng an on- t he- r ecor d col l oquy t o 

ensur e t hat  t he def endant  i s knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai v i ng hi s or  her  r i ght  not  t o t est i f y.  

¶67 At  t he same t i me,  as a pr act i cal  mat t er ,  we r ecogni ze 

t hat  conduct i ng an on- t he- r ecor d col l oquy " i s t he c l ear est  and 

most  ef f i c i ent  means"  of  ensur i ng t hat  t he def endant  has val i dl y 

wai ved hi s or  her  r i ght  not  t o t est i f y " and of  pr eser vi ng and 

document i ng t hat  val i d wai ver  f or  pur poses of  appeal  and 

post convi ct i on mot i ons. "   See Kl essi g,  211 Wi s.  2d at  206;  see 
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al so Ander son,  249 Wi s.  2d 586,  ¶23.   Her e,  f or  i nst ance,  we ar e 

mi ndf ul  of  t he f act  t hat  had t he ci r cui t  cour t  engaged Denson i n 

an on- t he- r ecor d col l oquy r egar di ng hi s r i ght  not  t o t est i f y,  

t hi s case l i kel y woul d not  be bef or e us.   Accor di ngl y,  we 

r ecommend an on- t he- r ecor d col l oquy as t he bet t er  pr act i ce.   I n 

f act ,  t he Speci al  Mat er i al s pr epar ed by t he Wi sconsi n Cr i mi nal  

Jur y I nst r uct i ons Commi t t ee al r eady di r ect  c i r cui t  cour t s t o 

i nqui r e i nt o a cr i mi nal  def endant ' s under st andi ng of  bot h t he 

r i ght  t o t est i f y and t he r i ght  not  t o t est i f y.   See Wi s JI ——

Cr i mi nal  SM- 28.  

C.  A post convi ct i on evi dent i ar y hear i ng i s an appr opr i at e 
r emedy t o ensur e t hat  a def endant  knowi ngl y,  
vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s or  her  r i ght  
not  t o t est i f y.  

¶68 I n any case,  whet her  or  not  t he c i r cui t  cour t  conduct s 

an on- t he- r ecor d col l oquy,  i t  r emai ns t hat  a cr i mi nal  def endant  

must  knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ve hi s or  her  

r i ght  not  t o t est i f y.   I t  f ol l ows t hat  a def endant  may r ai se i n 

a post convi ct i on mot i on t he i ssue of  an i nval i d wai ver  of  t he 

r i ght  not  t o t est i f y.   Once a def endant  pr oper l y r ai ses t he 

i ssue,  we det er mi ne t hat  a post convi ct i on evi dent i ar y hear i ng i s  

an appr opr i at e r emedy t o ensur e t hat  a def endant  knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s or  her  r i ght  not  t o 

t est i f y.   Thi s i s t he same r emedy t hat  we adopt ed t o addr ess a 

cr i mi nal  def endant ' s c l ai m t hat  he or  she di d not  val i dl y wai ve 

t he r i ght  t o counsel ,  see Kl essi g,  211 Wi s.  2d at  206- 07,  or  di d 

not  val i dl y ent er  a gui l t y pl ea,  see Banger t ,  131 Wi s.  2d at  

274- 75.  
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¶69 Rel yi ng on our  deci s i on i n St at e v.  Li v i ngst on,  159 

Wi s.  2d 561,  464 N. W. 2d 839 ( 1991) ,  Denson ur ges us t o adopt  

aut omat i c r ever sal  and a new t r i al  as t he appr opr i at e r emedy f or  

when a c i r cui t  cour t  does not  conduct  a col l oquy wi t h t he 

def endant  or  when t her e i s ot her wi se no evi dence i n t he r ecor d 

t hat  t he def endant  t ook a per sonal  af f i r mat i ve st ep t o wai ve hi s 

or  her  r i ght  not  t o t est i f y. 13  See Ander son,  249 Wi s.  2d 586,  

¶25.   However ,  as we expl ai ned i n Li v i ngst on,  t he r emedy of  a 

new t r i al  f or  a def endant  who di d not ,  on t he r ecor d,  per sonal l y 

and af f i r mat i vel y wai ve hi s or  r i ght  t o a j ur y t r i al  i s  

consi st ent  wi t h an expr ess st at ut or y mandat e.   159 Wi s.  2d at  

573.   Speci f i cal l y,  Wi s.  St at .  § 972. 02( 1)  pr ovi des,  i n r el evant  

par t ,  t hat  " cr i mi nal  cases shal l  be t r i ed by a j ur y .  .  .  unl ess 

t he def endant  wai ves a j ur y i n wr i t i ng or  by st at ement  i n open 

                                                 
13 Denson al so ar gues t hat  a c i r cui t  cour t ' s  compl et e 

f ai l ur e t o engage a cr i mi nal  def endant  i n an on- t he- r ecor d 
col l oquy r egar di ng hi s or  her  r i ght  not  t o t est i f y shoul d not  be 
subj ect  t o har ml ess er r or  anal ysi s.   However ,  t he har ml ess er r or  
r ul e has no appl i cat i on t o t hi s case.   The har ml ess er r or  r ul e 
pr ohi bi t s r ever sal  f or  er r or s,  even const i t ut i onal  ones,  not  
af f ect i ng a par t y ' s subst ant i al  r i ght s.   See St at e v.  Har vey,  
2002 WI  93,  ¶39,  254 Wi s.  2d 442,  647 N. W. 2d 189 ( c i t i ng Wi s.  
St at .  §§ 805. 18,  972. 11( 1) ) .   As a pr el i mi nar y mat t er ,  we have 
concl uded t hat  a c i r cui t  cour t  does not  er r  by f ai l i ng t o engage 
a cr i mi nal  def endant  i n an on- t he- r ecor d col l oquy r egar di ng hi s 
or  her  r i ght  not  t o t est i f y.   Mor e t o t he poi nt ,  however ,  t he 
St at e does not  ar gue,  and we do not  adopt ,  t he posi t i on t hat  a 
c i r cui t  cour t ' s  f ai l ur e t o conduct  such a col l oquy i s har ml ess.   
Rat her ,  we concl ude t hat  whet her  or  not  a c i r cui t  cour t  conduct s 
an on- t he- r ecor d col l oquy,  once a def endant  pr oper l y r ai ses i n a 
post convi ct i on mot i on t he i ssue of  an i nval i d wai ver  of  t he 
r i ght  not  t o t est i f y,  t he ci r cui t  cour t  must  conduct  an 
evi dent i ar y hear i ng t o det er mi ne whet her  t he def endant  
knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s or  her  
r i ght  not  t o t est i f y.  
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cour t  .  .  .  ,  on t he r ecor d,  wi t h t he appr oval  of  t he cour t  and 

t he consent  of  t he st at e. "   ( Emphasi s added. )   I n ot her  wor ds,  

pur suant  t o § 972. 02( 1) ,  when a cr i mi nal  def endant  does not  

val i dl y wai ve hi s or  her  r i ght  t o a j ur y t r i al ,  " t her e must  be a 

t r i al  by j ur y. "   Li v i ngst on,  159 Wi s.  2d at  573.   On t he ot her  

hand,  when t her e i s no st at ut e t hat  pr ovi des f or  a speci f i c  

r emedy f or  an i nval i d wai ver  of  a f undament al  r i ght ,  as i s t he 

case wi t h t he r i ght  t o t est i f y and t he r i ght  not  t o t est i f y,  i t  

may be t hat  " t he ends of  j ust i ce .  .  .  can be ser ved by al l owi ng 

t he def endant  a post convi ct i on hear i ng,  [ and]  a new t r i al  woul d 

be i nappr opr i at e. "   I d.  at  572.  

¶70 Accor di ngl y,  consi st ent  wi t h t he r emedy adopt ed i n 

Kl essi g and Banger t ,  we concl ude t hat  once a def endant  pr oper l y 

r ai ses i n a post convi ct i on mot i on t he i ssue of  an i nval i d wai ver  

of  t he r i ght  not  t o t est i f y,  t he c i r cui t  cour t  must  conduct  an 

evi dent i ar y hear i ng t o det er mi ne whet her  t he def endant  

knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s or  her  

r i ght  not  t o t est i f y.   The i ni t i al  bur den r est s wi t h t he 

def endant  t o make a pr i ma f aci e showi ng t hat  he or  she di d not  

know or  under st and t hat  he or  she had t he r i ght  not  t o t est i f y.   

See Banger t ,  131 Wi s.  2d at  274.   The bur den t hen shi f t s t o t he 

St at e t o demonst r at e by c l ear  and convi nci ng evi dence t hat  t he 

def endant  knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s 

or  her  r i ght  not  t o t est i f y.   See i d. ;  Kl essi g,  211 Wi s.  2d at  

207.   I n essence,  t he St at e wi l l  be r equi r ed t o demonst r at e t hat  

t he def endant  knew he or  she had t he r i ght  not  t o t est i f y,  

under st ood t he consequences of  wai v i ng t he r i ght  not  t o t est i f y,  
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and under st ood t hat  t he deci s i on whet her  t o t est i f y was f or  hi m 

or  her  t o make.   To so demonst r at e,  t he St at e may ut i l i ze t he 

ent i r e r ecor d and may exami ne bot h t he def endant  and t he 

def endant ' s t r i al  counsel  at  t he evi dent i ar y hear i ng.   See 

Banger t ,  131 Wi s.  2d at  275 ( " [ P] er mi t t i ng t he s t at e t o show by 

cl ear  and convi nci ng evi dence t hat  t he t ot al i t y of  t he 

c i r cumst ances demonst r at es a knowi ng and vol unt ar y pl ea i n f act  

achi eves t he r equi r ement  of  t he const i t ut i onal  st andar d. " ) .   I f  

t he St at e i s abl e t o sat i sf y i t s bur den,  t hen t he convi ct i on 

wi l l  s t and.   Kl essi g,  211 Wi s.  2d at  207.   On t he ot her  hand,  i f  

t he St at e i s unabl e t o demonst r at e by c l ear  and convi nci ng 

evi dence t hat  t he def endant  knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved hi s or  her  r i ght  not  t o t est i f y,  t hen t he 

def endant  i s ent i t l ed t o a new t r i al .   See i d.  

D.  Denson knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved 
hi s r i ght  not  t o t est i f y.  

¶71 I n t hi s case,  t he c i r cui t  cour t  conduct ed a 

post convi ct i on evi dent i ar y hear i ng and concl uded t hat  t he St at e 

met  i t s bur den of  demonst r at i ng by c l ear  and convi nci ng evi dence 

t hat  Denson knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s  

r i ght  not  t o t est i f y.   We agr ee.  

¶72 At  t he c l ose of  t he evi dent i ar y  hear i ng,  t he c i r cui t  

cour t  made sever al  f i ndi ngs of  hi st or i cal  f act .   The ci r cui t  

cour t  f ound t hat  At t or ney Howar d had consul t ed wi t h Denson at  

l east  s i x t i mes and t hat  t hey had di scussed at  l engt h Denson' s 

cor ol l ar y r i ght s t o t est i f y and not  t o t est i f y.   The ci r cui t  

cour t  f ur t her  f ound t hat  t he subj ect  of  t hose di scussi ons 
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i ncl uded t he advant ages and di sadvant ages of  t est i f y i ng and t he 

f act  t hat  Denson di d not  have t o t est i f y,  even i f  At t or ney 

Howar d r ecommended ot her wi se.   I n addi t i on,  t he c i r cui t  cour t  

deni ed t hat  Denson was a naï ve cr i mi nal  def endant  and i n f act  

f ound Denson t o be vocal  and aggr essi ve,  especi al l y concer ni ng 

hi s opi ni ons on counsel  and def ense st r at egy.   Fi nal l y,  t he 

c i r cui t  cour t  f ound t hat  Denson want ed t o def end hi s case by 

c l ai mi ng sel f - def ense and had l i ed when he al l eged t hat  At t or ney 

Howar d was never  st andby counsel .  

¶73 Al l  of  t hese f i ndi ngs ar e suppor t ed by t he r ecor d and 

ar e t her ef or e not  c l ear l y er r oneous.   At  t he evi dent i ar y  

hear i ng,  At t or ney Howar d t est i f i ed t hat  he and Denson di scussed 

at  l engt h Denson' s r i ght  t o t est i f y and r i ght  not  t o t est i f y and 

t hei r  r espect i ve advant ages and di sadvant ages.   At t or ney Howar d 

al so t est i f i ed t hat  he i nf or med Denson t hat  t he choi ce of  

whet her  or  not  t o t est i f y was Denson' s.   The ci r cui t  cour t  

r epeat edl y r emar ked on At t or ney Howar d' s cr edi bi l i t y  and 

accept ed hi s t est i mony as t r ue.   " Because mat t er s of  cr edi bi l i t y  

ar e sol el y wi t hi n t he pr ovi nce of  t he t r i al  cour t , "  Br yn v.  

Thompson,  21 Wi s.  2d 24,  31,  123 N. W. 2d 505 ( 1963) ,  we wi l l  not  

di st ur b t he c i r cui t  cour t ' s  f i ndi ng.    

¶74 The ci r cui t  cour t ' s  f i ndi ng t hat  Denson was an 

exper i enced and vocal  cr i mi nal  def endant  i s al so wel l  suppor t ed 

by t he r ecor d.   Denson had 15 pr i or  cr i mi nal  convi ct i ons.   

At t or ney Howar d was hi s f i f t h at t or ney i n t hi s case al one,  and 

Denson i ni t i al l y  want ed At t or ney Howar d t o ser ve as onl y st andby 

counsel .   Denson f i l ed sever al  pr o se mot i ons whi ch,  r el at i vel y 



No.  2009AP694- CR   

 

31 
 

speaki ng,  wer e t hor ough and wel l - ar gued.   I n addi t i on,  t he 

hear i ng and t r i al  t r anscr i pt s bef or e us demonst r at e t hat  Denson 

was not  hesi t ant  t o i nt er r upt  and speak t o t he c i r cui t  cour t  

di r ect l y.  

¶75 Fi nal l y,  at  t he evi dent i ar y hear i ng,  Denson hi msel f  

t est i f i ed t hat  hi s st r at egy at  t r i al  was t o show t hat  he di d not  

i nt ent i onal l y st ab Ti chenor .  

¶76 Appl y i ng t hese f act s t o t he r el evant  const i t ut i onal  

st andar d,  we concl ude t hat  Denson knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved hi s r i ght  not  t o t est i f y.   I n par t i cul ar ,  

i t  i s  c l ear  f r om At t or ney Howar d' s t est i mony t hat  Denson knew he 

had t he r i ght  not  t o t est i f y and under st ood t hat  t he choi ce of  

whet her  t o t est i f y was hi s t o make.   I ndeed,  when Denson hi msel f  

was asked whet her  he " chose t o t est i f y, "  he answer ed,  " Yes. "   

Denson' s knowl edge and under st andi ng of  hi s r i ght  not  t o t est i f y 

i s f ur t her  suppor t ed by t he f act  t hat  he,  t hr ough t wo of  hi s 

at t or neys,  t wi ce f i l ed mot i ons t o sever  and conduct  a separ at e 

t r i al  on t he count  of  f i r st - degr ee sexual  assaul t ,  r easoni ng 

t hat  j oi nder  woul d undul y pr ej udi ce hi m " i f  he chooses t o 

t est i f y"  t o t he t wo unr el at ed act s.    

¶77 I t  i s  al so c l ear  f r om At t or ney Howar d' s t est i mony t hat  

Denson under st ood t he consequences of  wai v i ng hi s r i ght  not  t o 

t est i f y.   Speci f i cal l y,  At t or ney Howar d t est i f i ed t hat  he 

i nf or med Denson t hat  t he St at e had t he bur den of  pr oof  such t hat  

Denson was not  r equi r ed t o t est i f y and t hat  i f  Denson di d t ake 

t he st and,  Denson woul d be subj ect  t o cr oss- exami nat i on and 

woul d have t o admi t  t o t he number  of  hi s cr i mi nal  convi ct i ons.  
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¶78 Fi nal l y,  gi ven t he f act  t hat  Denson aggr essi vel y 

asser t ed hi msel f  t hr oughout  t he pr oceedi ngs and pushed f or  a 

case of  sel f - def ense,  we f i nd i t  hi ghl y unl i kel y t hat  Denson 

bl i ndl y chose t o t est i f y.  

¶79 For  t he f or egoi ng r easons,  we concl ude t hat  Denson 

knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s r i ght  not  

t o t est i f y.  

V.  CONCLUSI ON 

¶80 A cr i mi nal  def endant ' s const i t ut i onal  r i ght  not  t o 

t est i f y i s a f undament al  r i ght  t hat  must  be wai ved knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y.   However ,  we concl ude t hat  

c i r cui t  cour t s ar e not  r equi r ed t o conduct  an on- t he- r ecor d 

col l oquy t o det er mi ne whet her  a def endant  i s knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y wai v i ng hi s or  her  r i ght  not  t o 

t est i f y.   Whi l e we r ecommend such a col l oquy as t he bet t er  

pr act i ce,  we decl i ne t o ext end t he mandat e pr onounced i n Weed.   

I n any case,  once a def endant  pr oper l y r ai ses i n a 

post convi ct i on mot i on t he i ssue of  an i nval i d wai ver  of  t he 

r i ght  not  t o t est i f y,  an evi dent i ar y hear i ng i s an appr opr i at e 

r emedy t o ensur e t hat  t he def endant  knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved hi s or  her  r i ght  not  t o t est i f y.  

¶81 I n t hi s case,  t he c i r cui t  cour t  conduct ed an 

evi dent i ar y hear i ng and pr oper l y concl uded t hat  Denson 

knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved hi s r i ght  not  

t o t est i f y.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶82 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  agr ee 

wi t h t he maj or i t y ' s det er mi nat i on t hat  an evi dent i ar y hear i ng i s  

t he appr opr i at e r emedy when t he def endant ' s mot i on pr oper l y 

demonst r at es t hat  t he def endant  di d not  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y  wai ve t he r i ght  not  t o t est i f y.   

I  j oi n t he maj or i t y i n af f i r mi ng t he ci r cui t  cour t ' s  concl usi on 

t hat  t he def endant  i n t he pr esent  case knowi ngl y ,  i nt el l i gent l y,  

and vol unt ar i l y  wai ved hi s r i ght  not  t o t est i f y.  

¶83 I  par t  company wi t h t he maj or i t y on t he quest i on 

whet her  an on- t he- r ecor d col l oquy wi t h t he def endant  shoul d be 

mer el y r ecommended as good pr act i ce or  r equi r ed.   The maj or i t y 

adopt s t he f or mer  posi t i on;   I  woul d adopt  t he l at t er . 1     

                                                 
1 The cour t  of  appeal s appar ent l y  agr ees wi t h my posi t i on.   

I t  st at ed:    

We have pr evi ousl y not ed t hat  we do " not  possess any 
super vi sor y aut hor i t y whi ch woul d per mi t  [ us]  t o 
pr omul gat e r ul es of  cr i mi nal  pr act i ce and 
pr ocedur e. "  .  .  .  Rat her ,  " Wi sconsi n' s const i t ut i on 
and st at ut es l i mi t  such a l aw- devel opi ng or  l aw-
decl ar i ng f unct i on excl usi vel y t o t he Wi sconsi n 
Supr eme Cour t . "   Our  const i t ut i on gi ves t he supr eme 
cour t  super vi sor y aut hor i t y over  al l  of  t he cour t s of  
t hi s st at e,  but  del egat es such aut hor i t y t o t he cour t  
of  appeal s onl y over  " t he cour t s i n t he di st r i ct . "   A 
mandat e t hat  al l  cour t s i n Wi sconsi n must  conduct  a 
col l oquy t o ensur e a def endant  knowi ngl y and 
vol unt ar i l y  wai ves t he r i ght  not  t o t est i f y must  
t her ef or e come f r om t he supr eme cour t .   Al t hough we 
cannot  r equi r e a col l oquy,  we do r ecommend i t  as good 
pr act i ce.    

St at e v.  Jar ami l l o,  2009 WI  App 39,  ¶¶16- 17,  316 Wi s.  2d 538,  
765 N. W. 2d 855 ( c i t at i ons omi t t ed) .  
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¶84 The r i ght  t o t est i f y on one' s own behal f  i s  a 

f undament al  r i ght . 2  Li kewi se,  t he r i ght  not  t o t est i f y i s a 

f undament al  const i t ut i onal  r i ght . 3  Nei t her  r i ght  i s  pr esumed t o 

be i nvoked or  wai ved. 4  Exer ci s i ng ei t her  of  t he mut ual l y 

excl usi ve ( but  compl ement ar y)  f undament al  r i ght s necessar i l y  

r equi r es t he wai ver  of  t he ot her  equal l y f undament al  r i ght .    

¶85 I  concl ude t hat  an on- t he- r ecor d col l oquy shoul d be 

mandat ed because,  as t he cour t  pr eci sel y st at ed i n St at e v.  

Kl essi g,  211 Wi s.  2d 194,  206,  564 N. W. 2d 716 ( 1997) :  

" Conduct i ng such an exami nat i on of  t he def endant  i s t he c l ear est  

and most  ef f i c i ent  means of  i nsur i ng t hat  t he def endant  has 

val i dl y wai ved hi s r i ght  .  .  .  and of  pr eser vi ng and document i ng 

t hat  val i d wai ver  f or  pur poses of  appeal  and post convi ct i on 

mot i ons.   Thus a pr oper l y conduct ed col l oquy ser ves t he dual  

pur poses of  ensur i ng t hat  a def endant  i s not  depr i ved of  hi s 

const i t ut i onal  r i ght s and of  ef f i c i ent l y guar di ng our  scar ce 

j udi c i al  r esour ces.   We hope t hat  our  r eaf f i r mat i on of  t he 

i mpor t ance of  such a col l oquy wi l l  encour age t he ci r cui t  cour t s 

t o cont i nue t hei r  v i gi l ance i n empl oyi ng such exami nat i ons. "    

                                                 
2 St at e v.  Weed,  2003 WI  85,  ¶37,  263 Wi s.  2d 434,  666 

N. W. 2d 485 ( quot i ng Rock v.  Ar kansas,  483 U. S.  44,  53 n. 10 
( 1987) ) .  

3 U. S.  Const .  amend.  V ( " No per son  .  .  .  shal l  be compel l ed 
i n any cr i mi nal  case t o be a wi t ness agai nst  hi msel f  .  .  .  . " ) ;  
Wi s.  Const .  ar t .  1,  § 8 ( " No per son .  .  .  may be compel l ed i n 
any cr i mi nal  case t o be a wi t ness agai nst  hi msel f  or  her sel f . " ) .  

4 Cour t s i ndul ge ever y r easonabl e pr esumpt i on agai nst  wai ver  
of  const i t ut i onal  r i ght s and " do not  pr esume acqui escence i n t he 
l oss of  f undament al  r i ght s. "   Johnson v.  Zer bst ,  304 U. S.  458,  
464 ( 1938) .  
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¶86 For  wai ver  of  t he r i ght  t o t est i f y,  t hi s cour t  has 

al r eady bal anced t he benef i t s and r i sks of  a mandat or y col l oquy 

i n f avor  of  r equi r i ng an on- t he- r ecor d col l oquy. 5  Not hi ng 

suppor t s t he maj or i t y ' s ar r i v i ng at  a di f f er ent  bal ance i n t he 

pr esent  case when addr essi ng a def endant ' s wai ver  of  t he r i ght  

not  t o t est i f y.    

¶87 The Wi sconsi n Cr i mi nal  Jur y I nst r uct i ons Commi t t ee 

suppor t s mandat i ng a col l oquy,  expl ai ni ng " t hat  a s i mi l ar  

i nqui r y [ t o t he one made when a def endant  seeks t o wai ve t he 

r i ght  t o t est i f y]  shoul d be conduct ed when t he def endant  deci des 

t o t est i f y,  because a const i t ut i onal  r i ght  i s  i nvol ved 

r egar dl ess of  t he deci s i on t hat  i s made. " 6 

¶88 The Wi sconsi n Cr i mi nal  Jur y I nst r uct i ons Commi t t ee 

suppor t s appr oachi ng t he wai ver  of  bot h t he r i ght  t o t est i f y and 

t he r i ght  not  t o t est i f y i n a consi st ent  manner .   Speci al  

Mat er i al  28 ( SM- 28)  pr ovi des a ser i es of  suggest ed i nqui r i es 

t hat  a cour t  shoul d engage i n wi t h a def endant  and def ense 

counsel  t o ensur e a wai ver  of  t he r i ght  t o t est i f y or  t he r i ght  

not  t o t est i f y i s knowi ng,  i nt el l i gent ,  and vol unt ar y. 7  The 

                                                 
5 St at e v.  Weed,  263 Wi s.  2d 434,  at  ¶41.  

6 3 Wi s JI ——Cr i mi nal ,  SM- 28:  I nqui r y Regar di ng t he Deci s i on 
Whet her  t o Test i f y,  Comment  at  2.  

7 Wi s JI ——Cr i mi nal  SM- 28 i s ent i t l ed " I NQUI RY REGARDI NG THE 
DECI SI ONS WHETHER TO TESTI FY, "  and pr ovi des:  

THE FOLLOWI NG I S I NTENDED FOR USE WHEN THE DEFENDANT 
HAS DECI DED TO TESTI FY AND WHEN THE DEFENDANT SEEKS TO 
WAVI E THE RI GHT TO TESTI FY 

DI RECT THE FOLLOWI NG QUESTI ONS TO THE DEFENDANT:  
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quest i ons pr ovi ded ar e mer el y suggest i ons.   " I f  t he def endant ' s 

r epl i es i ndi cat e a possi bl e l ack of  under st andi ng,  f ol l ow- up 

quest i ons or  al l owi ng addi t i onal  consul t at i on bet ween t he 

def endant  and def ense counsel  may be advi sabl e. " 8 

¶89 Requi r i ng a col l oquy t o wai ve bot h f undament al ,  

compl ement ar y const i t ut i onal  r i ght s makes sense:  i t  cr eat es a 

consi st ent  appr oach and shoul d not  pr esent  a chal l enge t o t he 

c i r cui t  cour t s.   

                                                                                                                                                             
" Do you under st and t hat  you have a const i t ut i onal  
r i ght  t o t est i f y?"  

" And do you under st and t hat  you have a const i t ut i onal  
r i ght  not  t o t est i f y?"  

" Do you under st and t hat  t he deci s i on whet her  t o 
t est i f y i s f or  you t o make?"  

" Has anyone made any t hr eat s or  pr omi ses t o you t o 
i nf l uence your  deci s i on?"  

" Have you di scussed your  deci s i on whet her  or  not  t o 
t est i f y wi t h your  l awyer ?"  

" Have you made a deci s i on?"  

" What  i s t hat  deci s i on?"  

DI RECT THE FOLLOWI NG QUESTI ON TO DEFENSE COUNSEL:  

" Have you had suf f i c i ent  oppor t uni t y t o t hor oughl y 
di scuss t hi s case and t he deci s i on whet her  t o t est i f y 
wi t h t he def endant ?"  

" Ar e you sat i sf i ed t hat  t he def endant  i s maki ng t he 
deci s i on knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y?"  

THE COURT SHOULD STATE THE APPROPRI ATE FI NDI NG ON THE 
RECORD 

8 3 Wi s JI ——Cr i mi nal ,  SM- 28:  I nqui r y Regar di ng t he Deci s i on 
Whet her  t o Test i f y,  Comment  at  2.   
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¶90 The maj or i t y ' s appr oach cr eat es i nconsi st ent  

r equi r ement s f or  t he c i r cui t  cour t  i n deal i ng wi t h t he wai ver  of  

t hese compl ement ar y f undament al  const i t ut i onal  r i ght s.   I n t he 

pr ocess,  t he maj or i t y pr ovi des an i nconsi st ent  anal ysi s,  

ul t i mat el y pr ovi di ng a conf usi ng di r ect i ve.    

¶91 I n one br eat h,  t he maj or i t y por t ends t he danger  of  

i nf l uence and encr oachment  i nt o t he at t or ney- cl i ent  r el at i onshi p 

when a c i r cui t  cour t  engages i n an on- t he- r ecor d col l oquy 

r egar di ng t he r i ght  not  t o t est i f y.   Maj or i t y op. ,  ¶66.   I n t he 

next  br eat h,  t he maj or i t y advi ses t hat  conduct i ng a col l oquy " i s 

t he c l ear est  and most  ef f i c i ent  means"  of  ensur i ng t hat  a 

def endant  has val i dl y wai ved t he r i ght  not  t o t est i f y,  and so 

r ecommends i t .   Maj or i t y op. ,  ¶67.    

¶92 As I  see i t ,  r equi r i ng an on- t he- r ecor d col l oquy 

ensur es a def endant  i s not  depr i ved of  a f undament al  

const i t ut i onal  r i ght  and l i mi t s  t he need f or  a r et r ospect i ve 

evi dent i ar y hear i ng.   

¶93 Because const i t ut i onal  r i ght s and t he i nt er est s of  

t r i al  and appel l at e j udi c i al  ef f i c i ency ar e advanced by a 

consi st ent  and cl ear  br i ght - l i ne r ul e,  I  woul d mandat e an on-

t he- r ecor d col l oquy r egar di ng a def endant ' s wai ver  of  t he r i ght  

not  t o t est i f y.    

¶94 For  t he f or egoi ng r easons,  I  concur .   

¶95 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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